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INTRODUCTION 

Firstly thank you Cam for your contribution to the legal debates which surround the 
privatisation process. The privatisation process is still relatively young in Australia. Despite 
the hype and political rhetoric there have been relatively few privatisations, although many 
are in the State and Federal pipelines. Perhaps a major reason for the long time delay 
between government policy directives and implementation of privatisation is the vexed 
issues raised in the paper. 

As the paper correctly pOints out the purchase and sale of any business - either by way of a 
trade sale or a flotation involves a negotiation or allocation of risks. Most of us here today will 
have been involved in negotiating indemnities and warranties in a purchase and sale 
contract. The buyers list of standard warranties demanded can now extend to over 70 (there 
seems to me to be a competition amongst law firms to have the longest list) while the 
negotiated pOSition may be half that number. When the government is the vendor, not only is 
their list of warranties and indemnities that they are willing to provide close to zero, but also 
as Cam Johnston correctly points out, it is doubtful that you will have much luck in taking 
legal action against the Crown. 

Because of these exposures buyers seek to: 

• find other parties against which subsequent legal action could be taken - eg advisers 
and directors in a float; or 

• encapsulate protective measures in legislation. 

Legislation obviously provides a significant comfort factor to both lenders and investors in 
privatised entities. However, legislation can be changed (unlikely if such changes undermine 
proprietorial rights), legislation cannot accommodate or envisage all potential changes in 
commercial circumstances and other government initiatives may "discriminate" against the 
privati sed entity - eg gaming machine venues versus a casino or gas prices relative to 
electricity prices. 

RISK ALLOCATION 

It is in the area of risk allocation that I would like to focus my comments today, in response to 
Cam's paper. Cam Johnston correctly pOints out that governments as vendors are risk 
averse. In his paper he goes on to say that with this aversion to risk "the purchaser will seek 
to protect its return by either reducing the price that it pays for the asset or demanding a 
higher price for the service it is to provide to the public. Either way ... the public, as the original 






